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OPPOSITION TO THE MOTION OF AMERICAN AIRLINES, INC. TO STRIKE THE
REPLY OF AEROVIAS DE MEXICO, S.A. DE C.V.

Aerovias de Mexico, S.A. de C.V. (“Aeromexico”) hereby responds to the March 27, 1998

Motion to Strike the Reply filed by American Airlines, Inc. (“American”) in the above-captioned

proceeding. Without addressing the merits of the important competitive issues raised by Aeromexico

concerning the joint application of American and Linea  Aerea National Chile (“Lan Chile”), American

has opted to file a Motion to Strike the Reply (“Motion”). Aeromexico respectfully submits that its

Reply regarding the comments filed on the American/Lan  Chile application was properly filed in

accordance with the Department of Transportation’s (“Department”) regulations, and that American’s

hyperbolic and legally unsupported Motion should be denied!’

1/ If the Department concludes that Aeromexico’s Reply was improperly filed, it
respectfully requests that the Department treat this document as a Motion for Leave to Late-File

(continued.. .)



In attempting to strike Aeromexico’s Reply, American bears the burden of proving that the

Reply was “not in substantial conformity with the applicable rules or regulations of DOT. ” 14 C.F.R.

5 302.5 (1997). As the following discussion reveals, however, American’s Motion is insufficient to

meet this exacting standard.

American’s Motion consists of two, equally unavailing arguments. First, American contends

that because Aeromexico is a “carrier of Mexico,” it lacks the necessary standing to file a response

to the American/Lan  Chile application. Motion at 3. American also alleges that, even if Aeromexico

possessed standing to file a response, its Reply should still be stricken because it is not a true reply,

but instead an “untimely objection. ” Motion at 2. American offers no legal or factual support for

either of these assertions -- because there is none. For this reason, both of these assertions are easily

dispensed with below.

American’s attempt to strike Aeromexico’s Reply on the grounds that it lacks standing is

founded on a mischaracterization of important procedural and substantive issues. As American is

I/(. . . continued)
Comments to the American/Lan  Chile Application for Antitrust Immunity. Good cause exists for
accepting as Comments the Reply previously filed by Aeromexico because Aeromexico
reasonably believed that its Reply conformed with Order 98-2-21 (February 20, 1998) and the
relevant Department of Transportation Regulations (14 C.F.R. §§ 302 and 303). Moreover,
acceptance of this filing will not prejudice any party or unduly delay this proceeding.

21 American’s suggestion that Aeromexico is disqualified from participating in this
proceeding because it is “a carrier of Mexico” and not a U.S. carrier is especially distasteful in
light of American’s stem reprimand of United for its comments that Lan Chile was “selling-out” to
American. Joint Reply of American and Lan Chile, (OST-97-3285)  March 24, 1998, at 28.
American classified United’s remarks as “condescending” and “xenophobic,”  terms which apply to
American’s present denigration of Aeromexico’s basis for participation in this proceeding.
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surely aware, Department Order 98-2-21 (February 20, 1998) (“Order”) provides that comments and

replies to the American/Ian Chile application may be filed with the Department by “interested

parties.” See Order at 4. By claiming that Aeromexico lacked standing to file its Reply, American

is in fact claiming that Aeromexico does not qualify as an “interested party” to these proceedings.

The proposition that Aeromexico lacks standing to respond to the American/Ian Chile

application has no basis in fact or law. In reality, the term “interested party” as it is used in this

context is intended to include all parties that are interested in these proceedings.I n d e e d  t h e  r e l e v a n t

portion of the Department’s Regulations makes it clear that the term “interested party” means “any

person. ” See 14 C.F.R. $5 303.41 and 303.42 (1997). Thus the universe of interested parties does

not exclude “third-country carriers” such as Aeromexico, but includes any party that has an interest

in the proceedings and chooses to file a submission. In the case of Aeromexico, its strong interest

in the competitive (or, more precisely, anti-competitive) implications of the proposed American/Ian

Chile alliance are clearly spelled out in its Reply. See Reply at 3-4. Aeromexico was therefore

conferred standing to file its Reply by the Department’s Order inviting responses from “interested

parties. ”

American’s remaining argument is that Aeromexico’s Reply should still be stricken because

it is not really a reply but is actually an “untimely objection.” Motion at 2. As support, American

cites Order 98-2-2 1, which, by American’s characterization, “required objections on March 13, 1998,

and replies on March 24, 1998. ” Motion at 1. Three “timely objections” were then filed by Delta,

United and Continental. Id. at l-2. From there, American concludes that by filing comments critical
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of the application on March 24, 1998, Aeromexico’s Reply was nothing more than a disguised

objection, untimely filed.

American relies on a factual distortion in an effort to support its position. The truth is that

Order 98-2-21 directed interested parties to file “comments” by March 13 and “replies” by March 24.

See Order at 4. Delta, United and Continental therefore filed timely comments on the application

in consideration, and Aeromexico, the Regional Business Partnership (Newark), and American and

Lan Chile filed timely replies to those comments. The fact that all three comments express opposition

to the proposed alliance, however, did not, as American suggests, dictate that Aeromexico’s critical

Reply also had to be filed during the comment stage. Moreover, by moving to strike only the reply

of Aeromexico, and not the similarly critical reply of the Regional Business Partnership (Newark),

American appears to be applying a duel set of standards which should not be countenanced by the

Department.

Indeed, Aeromexico’s motivation for opting to file a reply, rather than a comment, is clearly

communicated in the Reply itself Aeromexico plainly states that while it agreed with many of the

points raised by Delta, United and Continental in their comments, it was concerned that certain issues

of vital interest to Aeromexico and U.S. travelers had not been sufficiently discussed. Reply at l-2.

Aeromexico’s Reply was thus designed to bring to the Department’s attention “the very important

considerations associated with the effects of the proposed alliance on the Latin American regional

market,” such as the competitive impact of the proposed alliance for U.S. travelers flying to and

throughout the Latin American region which were not comprehensively addressed by any of the



comments of Delta, United, or Continental. Reply at 2. Consequently, Aeromexico’s properly filed

Reply provides a unique and important perspective to these proceedings that must be considered by

the Department.

In light of the foregoing reasons, Aeromexico respectfully urges the Department to deny

American’s Motion and entertain Aeromexico’s properly filed Reply. In the alternative, Aeromexico

requests that the Department treat this document as a Motion for Leave to Late-File Comments to

the American/Lan-Chile application for Antitrust Immunity.
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